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§327.31 Definitions.

For purposes of this subpart and sub-
part C:

(a) The average assessment rate for any
assessment period means the aggregate
assessment charged all insured deposi-
tory institutions for that period di-
vided by the aggregate assessment base
for that period.

(b) Board means the Board of Direc-
tors of the FDIC.

(¢c) De facto rule means any trans-
action in which an insured depository
institution assumes substantially all of
the deposit liabilities and acquires sub-
stantially all of the assets of any other
insured depository institution at the
time of the transaction.

(d) An eligible insured depository insti-
tution:

(1) Means an insured depository insti-
tution that:

(i) Was in existence on December 31,
1996, and paid a deposit insurance as-
sessment before December 31, 1996; or

(ii) Is a successor to an insured de-
pository institution referred to in para-
graph (d)(1)(i) of this section; and

(2) does not include an institution if
its insured status has terminated as of
or after the effective date of this regu-
lation.

(e) Merger means any transaction in
which an insured depository institu-
tion merges or consolidates with any
other insured depository institution.
Notwithstanding part 303, subpart D,
for purposes of this subpart B and sub-
part C of this part, merger does not in-
clude transactions in which an insured
depository institution either directly
or indirectly acquires the assets of, or
assumes liability to pay any deposits
made in, any other insured depository
institution, but there is not a legal
merger or consolidation of the two in-
sured depository institutions.

(f) Resulting institution refers to the
acquiring, assuming, or resulting insti-
tution in a merger.

(g) Successor means a resulting insti-
tution or an insured depository institu-
tion that acquired part of another in-
sured depository institution’s 1996 as-
sessment base ratio under paragraph
327.33(c) of this subpart under the de
facto rule.
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§327.32 Determination of aggregate
credit amount.

The aggregate amount of the one-
time credit shall equal $4,707,580,238.19.

§327.33 Determination of eligible insti-
tution’s credit amount.

(a) Subject to paragraph (c) of this
section, allocation of the one-time
credit shall be based on each eligible
insured depository institution’s 1996 as-
sessment base ratio.

(b) Subject to paragraph (c) of this
section, an eligible insured depository
institution’s 1996 assessment base ratio
shall consist of:

(1) Its assessment base as of Decem-
ber 31, 1996 (adjusted as appropriate to
reflect the assessment base of Decem-
ber 31, 1996, of all institutions for
which it is the successor), as the nu-
merator; and

(2) The combined aggregate assess-
ment bases of all eligible insured de-
pository institutions, including any
successor institutions, as of December
31, 1996, as the denominator.

(c) If an insured depository institu-
tion is a successor to an eligible in-
sured depository institution under the
de facto rule, as defined in paragraph
327.31(c) of this subpart, the successor
and the eligible insured depository in-
stitution will divide the eligible in-
sured depository institution’s 1996 as-
sessment base ratio pro rata, based on
the deposit liabilities assumed in the
transaction. In any subsequent trans-
action involving an insured depository
institution that previously engaged in
a transaction to which the de facto rule
applied, the insured depository institu-
tion may not be deemed to have trans-
ferred more than its remaining 1996 as-
sessment base ratio. If the transferring
institution is no longer an insured de-
pository institution after the transfer,
the last successor will acquire the
transferring institution’s remaining
1996 assessment base ratio.

§327.34 Transferability of credits.

(a) Any remaining amount of the
one-time assessment credit and the as-
sociated 1996 assessment base ratio
shall transfer to a successor of an eligi-
ble insured depository institution.

(b) Prior to the final determination
of its 1996 assessment base and one-
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time assessment credit amount by the
FDIC, an eligible insured depository in-
stitution may enter into an agreement
to transfer any portion of such institu-
tion’s one-time credit amount and 1996
assessment base ratio to another in-
sured depository institution. The par-
ties to the agreement shall notify the
FDIC’s Division of Finance and submit
a written agreement, signed by legal
representatives of both institutions.
The parties must include documenta-
tion stating that each representative
has the legal authority to bind the in-
stitution. The adjustment to credit
amount and the associated 1996 assess-
ment base ratio shall be made in the
next assessment invoice that is sent at
least 10 days after the FDIC’s receipt of
the written agreement.

(c) An eligible insured depository in-
stitution may enter into an agreement
after the final determination of its 1996
assessment base ratio and one-time
credit amount by the FDIC to transfer
any portion of such institution’s one-
time credit amount to another insured
depository institution. The parties to
the agreement shall notify the FDIC’s
Division of Finance and submit a writ-
ten agreement, signed by legal rep-
resentatives of both institutions. The
parties must include documentation
stating that each representative has
the legal authority to bind the institu-
tion. The adjustment to the -credit
amount shall be made in the next as-
sessment invoice that is sent at least
10 days after the FDIC’s receipt of the
written agreement.

§327.35 Application of credits.

(a) Subject to the limitations in
paragraph (b) of this section, the
amount of an eligible insured deposi-
tory institution’s one-time credit shall
be applied to the maximum extent al-
lowable by law against that institu-
tion’s quarterly assessment payment
under subpart A of this part, until the
institution’s credit is exhausted.

(b) The following limitations shall
apply to the application of the credit
against assessment payments.

(1) For assessments that become due
for assessment periods beginning in
calendar years 2008, 2009, and 2010, the
credit may not be applied to more than
90 percent of the quarterly assessment.
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(2) For an insured depository institu-
tion that exhibits financial, oper-
ational, or compliance weaknesses
ranging from moderately severe to un-
satisfactory, or is not at least ade-
quately capitalized (as defined pursu-
ant to section 38 of the Federal Deposit
Insurance Act) at the beginning of an
assessment period, the amount of the
credit that may be applied against the
institution’s quarterly assessment for
that period shall not exceed the
amount that the institution would
have been assessed if it had been as-
sessed at the average assessment rate
for all insured institutions for that pe-
riod. The FDIC shall determine the av-
erage assessment rate for an assess-
ment period based upon its best esti-
mate of the average rate for the period.
The estimate shall be made using the
best information available, but shall be
made no earlier than 30 days and no
later than 20 days prior to the payment
due date for the period.

(3) If the FDIC has established a res-
toration plan pursuant to section
7(0)(3)(E) of the Federal Deposit Insur-
ance Act, the FDIC may elect to re-
strict the application of credit
amounts, in any assessment period, up
to the lesser of:

(i) The amount of an insured deposi-
tory institution’s assessment for that
period; or

(ii) The amount equal to 3 basis
points of the institution’s assessment
base.

§327.36 Requests for review of credit
amount.

(a)(1) As soon as practicable after the
publication date of this rule, the FDIC
shall notify each insured depository in-
stitution by FDICconnect or mail of its
1996 assessment base ratio and credit
amount in a Statement of One-Time
Credit (‘‘Statement’), if any. An in-
sured depository institution may sub-
mit a request for review of the FDIC’s
determination of the institution’s 1996
assessment base ratio or credit amount
as shown on the Statement within 30
days after the effective date of this
rule. Such review may be requested if:

(i) The institution disagrees with a
determination as to eligibility for the
credit that relates to that institution’s
credit amount;
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